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IN THE SUPREME Cayc^Tig75 
OF THE STATE OF UTAH1 
*m:m YOUNG UNIVERSITY 
J. kauben Clark Law School 
FIRST SECURITY BANK, N.A. 
Plaintiff-Appellant, 
vs. I Case No. 
14010 
ZIONS FIRST NATIONAL BANK, 
N.A., 
Defendant-Respondent. 
RESPONDENT'S PETITION FOR REHEARING 
Appeal from Order and Judgment of the Third 
Judicial District Court for Salt Lake County 
Honorable Stewart M. Hanson, Jr . 
J. THOMAS GREENE and 
RICHARD H. NEBEKER of 
CALLISTER, GREENE 
& NEBEKER 
800 Kennecott Building 
Salt Lake City, Utah 84133 
Attorneys for 
Defendant-Respondent 
DON B. ALLEN, PAUL S. FELT 
and H. BRENT BEESLEY of 
RAY, QUINNEY & NEBEKER „ 
400 Deseret Building 1 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff-Appellant 
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IN THE SUPREME COURT o r THE 
STATE OF I JTAH 
FIRST SECURITY BANK, N.A, , 
Appellant, 
vs., 
ZIONS FIRST NATIONAL BANK, 
N- A, , 
Respondent. 
Case No. 14010 
RESPONDENT'S I 'ETITION FOl !: REHEARING 
Thi s oilse "i i/asi appeal ed I: : tl le Si; lpt erne Coi II: I: 
by the p la i nt i f f - a p p e l l a n t , F i r s t Seem i t y Bank, 
from an Order of Summary Judgment granted t o the 
Rrjei D,^* *v. *> t: : -»: . ••• L a i n t i f i ' s Complaint 
a t t ached the Secur i ty Agreements which F i r s t 
Secu r i ty Bank took from Summit I n t e r n a t i o n a l dated 
February 12, 1 974, and di d i 10 t a t t a c h the Secur i ty 
A g r e e me i :t t s e x e c t i t: e d • : 11: J \ i J :; 3 J! , I  91 3, 1 : j N i n * 1 o. i r Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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ControLs and Electronics Corporation. The plaintiff 
then alleged in paragraph 7 of its Complaint that 
the (Summit Security Agreements): 
.
 # # give plaintiff an attached and 
perfected security interest in the 
inventory and accounts receivable of 
Summit. 
The Brief of Appellant First Security Bank 
switched to a different argument and different 
legal theory after the trial court granted defendant1 
Motion for Summary Judgment. Appellant argued in 
its Brief that: 
FIRST SECURITY HAS AN ATTACHED AND 
PERFECTED SECURITY INTEREST IN THE 
TRANSFERRED ASSETS. 
This means that plaintiff now claims a perfected 
security interest based on the Nuclear Security 
Agreements prior to the intercompany transfer of 
assets from Nuclear to Summit as of January 1, 
L974. 
Zions Bank on April 29, 1975, attempted to 
supplement the Record on Appeal in the Supreme 
Court by asking leave to file the affidavit of the 
Secretary of Nuclear Controls and Electronics 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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Corporation that the promissory notes of Nuclear 
payabLe to First Security were stamped "paid" and 
surrendered to Nuclear and were thereby discharged 
by First Security Bank on February 15, 1974. True 
copies of the demand notes with accrued interest 
amounting to $831,770 which were surrendered by 
First Security to Nuclear were attached to the 
affidavit. The Motion to Supplement Record on 
Appeal was denied by this Court on May 5, 1975. 
In connection with the remand of this case 
to the District Court, the District Judge could 
conclude that the opinion of this Court does not 
merely reverse the summary judgment granted to the 
defendant, but it purports to state a final declara-
tory judgment. This Court's opinion states that 
Zions Bankfs "security interest in Summitfs accounts 
receivable take precedence over any interest of 
the plaintiff . . . . , " but " . . . plaintiff 
retained its security interest in the transferred 
assets." (7QA-9-201, U.C.A., 1953.) This latter 
statement cannot reflect the definitive law of 
this case because defendant has not had an Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
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opportunity to plead and prove at trial that the 
Nuclear promissory notes were paid at the time 
First Security obtained the new notes from Summit. 
First Security sued Summit International Corporation 
in the District Court of Salt Lake County in a 
separate lawsuit (Civil No. 222280, District Court 
of Salt Lake County) on the promissory notes 
dated February 12, 1974. The suit was filed 
September 16, 1974, and dismissed two days later 
without prejudice. That action was on the Summit 
notes and not on the now resurrected Nuclear paid 
notes. When all the evidence is adduced at trial, 
it will be obvious that First Security does not 
have a debt owing by Nuclear upon which it can 
still claim any lien in the inventory which was 
transferred. The Uniform Commercial Code makes 
it necessary that there be an existing obligation 
in order for a security interest to exist. 69 Am, 
Jur. 2d, Secured Transactions, Section 277. 
First Security Bank did not file any motion 
for a summary judgment. The only relief it requeste 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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in its Appellantfs Brief was to reverse the Order 
and Judgment in favor of defendant on the ground 
that there are material and genuine issues of fact 
which must be resolved at trial. The present 
opinion of this Court has gone too far on the 
present incompLete record in stating what the 
respective rights of the parties are without 
affording the parties the right to a trial and to 
produce all material evidence. The statements 
in the opinion of this Court that, "The security 
interest of plaintiff in the transferred assets 
was not extinguished by the plaintiff taking a new 
promissory note procured (should mean secured) by 
the security agreements entered on February 12, 
1974" is entirely erroneous in view of the undis-
puted fact (but as yet not admitted into the recor 
that the promissory notes of Nuclear have been 
discharged, surrendered and paid. That material 
fact which was not before the trial court, or this 
court is of great significance to any ultimate 
ruling in this matter. 
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Defendant has been denied due process of 
law by this Courtfs opinion purporting to state a 
final declaratory judgment when: (1) plaintifffs 
Complaint at paragraph 7 was based on the Summit 
security agreements, (2) plaintiff switched 
theories on appeal to rely on the Nuclear security 
agreements, and (3) the Nuclear notes have been 
paid. 
Defendant requests that a rehearing be 
granted in order to point out that the opinion 
of this Court must be carefully confined to the 
facts which are presently in the record. This 
Court should reconsider the authorities and 
language of 70A-9-306(2) U,C,A., 1953 as presented 
at Point I of Respondent's Brief. 
Respectfully submitted, 
CALLISTER, GREENE & NEBEKER 
J. Thomas Greene 
Richard H. Nebeker 
Attorneys for Zions First 
National Bank 
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